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About
this Booklet

PREFACE

This booklet has been prepared by CERHA
HEMPEL LLC (Belarus). It is designed to
provide some general information to those
contemplating doing business in Belarus
and is not intended to be a comprehensive
or exhaustive guide to the Belarusian legal
system. The information presented in this
booklet should not be construed as a for-
mal legal advice. The Belarusian regulato-
ry environment is constantly evolving and
specific professional advice should always
be sought before taking further action.
This booklet reflects information current
as of 1 April 2019. CERHA HEMPEL cannot
be held liable for any action or business
decision taken on the basis of the infor-
mation provided in this booklet.

CERHA HEMPEL is one of the largest and
most well-known law firms in Austria and
Central and Eastern Europe. Current-
ly, CHSH has offices in eight countries:
Austria, Belarus, Bulgaria, the Czech Re-
public, Hungary, Moldova, Romania, and
Slovakia. For almost a century, CERHA
HEMPEL has provided its clients with first
class service and creative, commercial-
ly-oriented solutions. Our expertise cov-
ers mergers and acquisitions, corporate
and commercial law, banking and finance
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law, capital markets, international tax law,
real estate and project development, and
litigation and arbitration.
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General

Information

LOCATION, CONSTITUTION,
POPULATION AND LANGUAGE

Belarus is a landlocked country located in
Eastern Europe bordered by Latvia, Lithu-
ania, Poland, Russia, and Ukraine.

Belarus is a presidential republic, gov-
erned by the President and the Nation-
al Assembly. The National Assembly has
two chambers, the 110-member House of
Representatives (the lower house) and the
Council of the Republic (the upper house)
consisting of 64 senators. The House of
Representatives has the power to make
constitutional amendments, appoint the
Prime Minister, call for a vote of confi-
dence regarding the Prime Minister, and
make suggestions on foreign and domes-
tic policy. The Council of the Republic has
the power to select various government of-
ficials, impeach the President and accept
or reject the bills passed by the House of
Representatives. Each chamber has the
ability to veto any law passed by local of-
ficials if it is contrary to the constitution.
The government includes a Council of
Ministers, headed by the Prime Minister.
The members of this council may not be
members of the legislature and are ap-
pointed by the President.

Belarus has approximately 9.5 million in-
habitants. The capital and the largest city
in Belarus is Minsk, which has a popula-
tion of approximately 2 million. Minsk
is the principal economic and political
center, the seat of the President, the Gov-
ernment and the National Assembly. Oth-
er cities with major populations include
Brest (347,600), Grodno (370,900), Gomel
(535,700), Mogilev (381,500), and Vitebsk

(378,000). Ethnic Belarusians constitute
83.7% of Belarus’ total population. The
next largest ethnic groups are Russians
(8.3%), Poles (3.1%), and Ukrainians (1.7%).

Belarus’ two official languages are Belaru-
sian and Russian, spoken by 26.06% and
73.94% of Belarusians, respectively. More
than 99% of the country’s population is
literate.

LEGAL SYSTEM

The Belarusian legal system is based on
the civil law (continental) system. A sub-
stantial amount of Belarusian legislation
regarding business activities is codified,
i.e. consists of codes of law (the Civil Code,
the Tax Code, the Banking Code, the Land
Code, etc.). Other legislation includes
laws, Presidential decrees and edicts, and
governmental resolutions. Presidential
decrees and edicts play a significant role
as in most cases they are superior and may
derogate from ordinary laws.

The judiciary consists of courts with gen-
eral trial jurisdiction and specialized
courts such as the Constitutional Court
and economic courts, which deal with is-
sues related to business law. The judges
of the Supreme Court are appointed by
the President subject to the approval of
the Council of the Republic. The Consti-
tutional Court has twelve judges, six ap-
pointed by the President and six elected
by the Council of the Republic. Judges at
all other courts in Belarus are appointed
by the President. For cases related to busi-
ness activities, the highest court of appeal
is the Supreme Court.
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ECONOMY

The majority of the Belarusian economy is
still controlled by the state; 40.1% of Bela-
rusians are employed by state-controlled
companies, 56.4% are employed by private
Belarusian companies (of which 6.4% are
partially foreign-owned) and 3.5% are em-
ployed by foreign companies. The country
is reliant on imports such as oil and nat-
ural gas from Russia. Belarus’ biggest ex-
ports are software, heavy machinery, agri-
cultural products, potash fertilizers, and
energy products. Some of Belarus’ natural
resources include potassium, peat, gran-
ite, dolomite (limestone), marl, chalk,
sand, gravel, and clay.

Currently Russia is Belarus’ main trading
partner accounting for almost half of Be-
larus’ total trade. Nearly a third of Belarus’
total trade was conducted with the Eu-
ropean Union, making it the next largest
trading partner until Belarus lost its EU
Generalized System of Preferences status
on 21 June 2007, as a result of which tar-
iff rates increased to the levels of most-fa-
voured nation status.

Belarus has applied to become a member
of the World Trade Organization every
year since 1993 but has not yet succeeded.
However, on 19 May 2011, Belarus, Russia,
and Kazakhstan agreed on the main prin-
ciples for the Custom Union of Belarus,
Russia, and Kazakhstan within the frame-
work of the multilateral trading system. In
line with these agreements, Belarus has
to consider the obligations of the Russian
Federation and Kazakhstan to the World
Trade Organization. In addition, Belarus
is a member to the Eurasian Economic

Union (EAEU) together with Russia, Ka-
zakhstan, Armenia and Kyrgyzstan and is
a part of 182-million market of these five
EAEU countries.

The labour force consists of more than
445 million people with slightly more
men employed than women. Nearly quar-
ter of the population is employed in indus-
trial factories. Employment rates are high
in the sectors of IT, agriculture, construc-
tion, manufacturing sales, trade, and edu-
cation. The official unemployment rate is
currently about 0.5%. However, independ-
ent sources report that in fact the unem-
ployment rate is much higher.

The currency of Belarus is the Belarusian
ruble (BYN). Since its introduction in May
1992, it was reintroduced with new values
twice in 2000 and 2016 and has been in
use ever since.

PUBLIC HOLIDAYS

The following days are official public
holidays in Belarus:

New Year’s Day
Orthodox Christmas
Women’s Day
Catholic Easter
Orthodox Easter Movable
Radunitsa The second
Tuesday after Orthodox Easter

Labour Day 1 May
Victory Day 9 May
Independence Day 3 July
October Revolution 7 November
Catholic Christmas 25 December

1January
7 January
8 March
Movable

Corporate Law
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FORMS OF BUSINESS PRESENCE

Generally, a foreign company can conduct
its business in Belarus through two legal
forms:

« aseparate Belarusian legal entity;
+ arepresentative office.

BELARUSIAN LEGAL ENTITIES

Types of Belarusian Legal Entity
Although Belarusian law provides for a
range of legal forms for legal entities, in
practice the most used are joint-stock com-
panies, limited liability companies, and
unitary companies. The Civil Code of the
Republic of Belarus (,,Civil Code”) and the
Law ,On Business Entities® (,Company
Law®) predominantly govern the issues re-
lating to the creation and operation of these
forms of legal entity. Other relevant laws in-
clude the Decree of the President of the Re-
public of Belarus ,,On State Registration and
Liquidation (Termination of Activities) of
Business Entities®.

Joint-Stock Company

A joint-stock company (analogous to a cor-
poration; abbreviation in Russian ,,AO%) is
a company with statutory fund divided into
a certain number of shares. The liability of
shareholders is limited by the par value of
their shares. There are two forms of AO:

1) An open joint-stock company (analogous
to a publicly held corporation; abbreviation
in Russian ,,0AO0%) is a legal entity whose
shares may be publicly traded without the
permission of other shareholders. An OAO
may distribute its shares to an unlimited
number of shareholders who can transfer
them without limitation. The minimum

statutory fund is the equivalent of approx-
imately EUR 4,250.

2) A closed joint-stock company (analogous
to a privately held corporation; abbreviation
in Russian ,,ZAO") is a legal entity whose
shares are distributed between a limited
number of shareholders not exceeding fifty.
If the number of shareholders exceeds this
threshold, the company must ,,go public®,
i.e. be reorganized into an OAO. Sharehold-
ers of ZAO have pre-emptive rights with re-
spect to purchasing the shares of the ZAO.
The minimum statutory fund is the equiva-
lent of approximately EUR 1,060.

Both types of company may issue common
and preferred shares. Different classes of
preferred shares are permitted; however,
the maximum number of preferred shares
in an AO must not exceed 25% of the total
shares in the company. All shares of the
same class have equal dividend and voting
rights. At the time of issuance, shares in an
AO must be registered with the Department
of Securities of the Ministry of Finance of
the Republic of Belarus.

AOs may have a two-tier or three-tier gov-
ernance structure:

- general shareholders’ meeting;

« board of directors (supervisory board);

« sole Chief Executive Officer (CEO) or
collective management board (CMB).

As a default rule, the creation of the board
of directors (supervisory board) is optional;
it is only mandatory for an OAO when the
number of shareholders exceeds fifty.

Limited Liability Company
A limited liability company (abbreviation in

Russian ,,000%) is a legal entity with stat-
utory fund divided into ,units®, the size of
which is determined by the charter. A unit
is not considered security under Belarusian
securities legislation and it may not be treat-
ed as an asset in a strict legal sense. Rather,
units are treated as rights against the OOO.
The owner of a unit is called a ,participant
as opposed to a ,shareholder” of an AO. The
company’s statutory fund consists of the
participants’ contributions. The number
of O0O’s participants may vary from one
to fifty; in case the number of participants
exceeds fifty the OOO must be reorganized
into an OAO. The minimum statutory fund
of an 00O is not prescribed by law. It may
be freely determined by its participants.

Dividends and voting rights are proportion-
ate to the size of the units unless otherwise
determined by a charter.

Theoretically, participants in an OOO are
not liable for the company’s debts; their li-
ability is limited by the value of their con-
tributions to the statutory fund. In practice,
however, a corporate veil could be easily
pierced by a court in case of an OOO’s bank-
ruptcy.

A participant may exit an OOO at any time
unless such participant is a sole participant
of an OOO. In case of an exit, the OO0 will
have to repay the participant the book value
of net assets and net profits for the period
from the date of exit to the date of such re-
payment proportion to the size of the unit
of the leaving participant. A unit in an 00O
may also be sold; however, the particular
company’s charter may prohibit sales to
third parties. As a default rule, the other
participants in an OOO have pre-emptive
rights with respect to the purchase of the

unit to be disposed of.

00O0s may have a two-tier or three-tier gov-
ernance structure:

» general shareholder’ meeting;

» board of directors (supervisory board);
the Eurasian Economic Union to which
Belarus is a party.

» sole CEO or CMB.

The creation of the board of directors (su-
pervisory board) is optional and in most
cases OOOs have a two-tier governance
structure comprised of the general meeting
and the sole CEO.

Unitary Company

A unitary company (abbreviation in Rus-
sian “UP”) is a commercial legal entity that
is owned by a sole founder (owner) only. It
may not have several shareholders or par-
ticipants compared to an AO or an O0O0. A
UP does not have the right of ownership of
its assets. All assets of a UP are owned by its
founder. However, a UP does have the right
of economic management of its assets. This
means that UPs may hold and use their as-
sets for business purposes but may not dis-
pose of (sell, lease, etc.) real estate without
the consent of the owner. UPs may dispose
of their movable property independently
subject to applicable law or the decisions of
the owner of the assets of the UP. The stat-
utory fund of a UP cannot be divided into
shares.

The minimum statutory fund is not pre-
scribed by law. It may be freely determined
by its founder. The assets of a UP cannot be
owned by more than one person/entity.

A UP may only have a two-tier governance

CORPORATE LAW
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structure:

« Founder (the owner of the company’s as-
sets and its highest governing body);

« Sole director/CEO (sole executive body
of the company authorized to man-
age the company’s day-to-day activ-
ities to the extent that the relevant
powers do not fall within the compe-
tence of the company’s founder).

Belarusian law does not provide any other
forms of governing body for a UP (e.g. su-
pervisory board, management board).

A UP can be sold in two ways:

» sale of a complex of assets. This is com-
plicated and requires a three-stage regis-
tration process; therefore, it is rarely used
in practice.

- transformation of the UP into a lim-
ited liability company (OOO) with
subsequent sale of units in the OOO.

Companies with Foreign Investment
Foreign investors may incorporate any type
of company in Belarus. However, certain re-
strictions are placed on investments in the
mass media, health and life insurance, and
banking sectors.

In general, companies with foreign invest-
ment do not enjoy any substantial benefits
compared to companies with domestic in-
vestment except for the possibility to pay in
the contributions to the statutory fund of a
company in foreign currency (but nonethe-
less, the statutory fund should be declared
and registered in Belarusian rubles only).

Shareholders’ Meetings

General shareholders’ meeting (“SHM”) is a
supreme body of a company (except for the
unitary companies). It is entitled to make
decisions on the most important matters of
the company’s activities. The SHM may del-
egate some of its powers either to the CEO or
to the board of directors (save for those pow-
ers, which are the exclusive competence of
the SHM). Company law provides for the
following list of exclusive competences of
the SHM, which cannot be delegated to oth-
er bodies:

« Charter amendment;

- Statutory fund increase/decrease;

« Election/dismissal of members of the
board of directors and the internal audit
committee;

- Annual reports, balance sheets, and profit
and loss distribution;

« Restructuring;

« Liquidation;

- Compensation of members of the board
of directors and the internal audit com-
mittee;

« Adoption of local normative acts (e.g. in-
ternal guidelines, staff schedule, etc.);

« Transfer of voting rights on specific is-
sues to company’s other governing bod-
ies (except for issues which fall within the
exclusive competence of the SHM);

- Establishing a procedure for con-
ducting a SHM with regard to the is-
sues not governed by applicable law.

The charter of a company and applicable
law can provide for other powers, which are
deemed the exclusive competence of the
SHM. Most of the decisions of the SHM are
made by a simple majority of the votes cast.
However, there is a list of matters, which,
under company law, requires a qualified
majority or a unanimous vote of all share-

holders.

In case an AO or an OOO has a sole share-
holder or participant (respectively), SHM
shall not be established. Such a sole share-
holder or participant shall be entitled to re-
solve on any of the aforementioned issues.

Shareholders’ Agreements

Shareholders in an AO and participants
in an OO0 may enter into a shareholders’
agreement. A shareholders’ agreement may
regulate the way in which certain parties are
required to vote at a shareholders’ meeting
and envisage other rights and obligations
for shareholders, for example, call options
or put options, drag-along rights, etc. How-
ever, conditions of a shareholders’ agree-
ment may not contradict the mandatory
rules of the corporate law. A shareholders’
agreement is binding solely upon its par-
ties. In case of breach, the liable sharehold-
er/participant might face civil liability as
envisaged under the shareholders’ agree-
ment (penalties, payment of damages, etc.).

However, there are some restrictions on the
right to enter into a shareholders’ agree-
ment. At least one shareholder/participant
of a company must not be a party to such
an agreement. This restriction makes it im-
possible to have a shareholders’ agreement
in companies with one or two shareholders/
participants.

Board of Directors (Supervisory Board)
The board of directors (“BD”) is a supervi-
sory body of a company whose competence
usually covers matters relating to the gener-
al management of a company, namely:

« development of a company’s strategy;
« approval of an annual business plan and

supervision of its realization;

+ convocation of SHM;

» resolving on issuance and repurchase of
securities (except for shares);

» approval the value of company’s assets if
required by law;

» resolving on usage of reserve funds and
other funds of a company;

» resolving on entering into material trans-
actions;

» election and approval of an audit firm;

» approval of the material terms of a con-
tract with a management company (man-
ager); and

« approval of a
nal regulations if required by law.

company’s inter-

The BD’s competence may be restrict-
ed or expanded by a company’s charter.
Only individuals (both shareholders and
non-shareholders of a company) may be
members of the BD. Members of the CMB
may also be members of the BD, except for
the chairman of the CMB and the CEO who
cannot be members of the BD. Members of
the CMB may not comprise more than one
fourth of the total number of the BD mem-
bers. The chairman of the CMB and the
CEO may attend the meetings of the BD and
propose draft resolutions on the issues re-
viewed at these meetings, but they may not
vote.

Potential liability of founders/sharehol-
ders of a legal entity

As a general rule, the Civil Code states that
the company’s founders/shareholders are
not liable for the company’s debts and by
the same token the company is not liable for
the debts of the company’s founders/share-
holders.

The exception to this general rule is set out

CORPORATE LAW
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in Article 52 (3) of the Civil Code, pursuant to
which the company’s founders/sharehold-
ers, or other persons who may issue manda-
tory instructions to it (i.e. the director/CEO),
may be held vicariously liable for the debts
of such company in the event these persons
cause the insolvency (bankruptcy) of the
company. The causal nexus between the
decisions of the company’s founders/share-
holders and the bankruptcy of the company
must be established by a court, otherwise
the company’s founders/shareholders will
not be liable for the debts of the company.
Thus, if the bankruptcy of the company is
not proven to have been caused by the com-
pany’s founders/shareholders, the compa-
ny will go through the standard bankruptcy
procedure. Outstanding company debts are
discharged upon the sale of all the compa-
ny’s assets and its liquidation.

Belarusian law or the charter of the legal
entity may provide other grounds for the vi-
carious liability of the founders/sharehold-
ers of the legal entity. Such “other grounds”
provided for under Belarusian legislation
include the following:

« Article 233 of the Law “On Economic In-
solvency (Bankruptcy)” provides that if
during the liquidation of a company it
appears that the company’s assets are in-
sufficient to settle the claims of the cred-
itors, the liquidation commission must
file an application on bankruptcy to the
competent court within one month of the
day on which it has determined that the
company’s assets are insufficient to set-
tle the creditors’ claims. If the liquidation
commission has not yet been created, the
founder/shareholder(s) of the company or
its director(s) must file the application. As
stated by Article 235 of the Law “On Eco-

nomic Insolvency (Bankruptcy)”, failure
to file the application for bankruptcy or
missing the date for filing such an appli-
cation are grounds for the vicarious liabil-
ity of the company’s founder/sharehold-
er(s) or its director(s) for the company’s
debts. However, on 23 November 2017
the President of the Republic of Belarus
adopted the Decree “On Entrepreneur-
ship Growth”, which limits the grounds
for vicarious liability of the founders/
shareholders of the legal entity to deliber-
ate acts that caused the bankruptcy only;
« Decree No. 1 of the President of the Re-
public of Belarus dated 16 January 2009
“On State Registration and Liquidation
(Termination of Activities) of Business
Entities” provides that exclusion of an in-
solvent company from the trade register
of the Republic of Belarus without bank-
ruptcy proceedings having been started
shall be a basis for the vicarious liability
of the company’s founder/shareholder(s)
or its director(s) for the company’s debts.

State Registration of Commercial

Legal Entities

A company must be registered in order to
obtain the status of a legal entity. As a rule,
local executive committees carry out the
state registration of commercial legal enti-
ties. The registration of banks is performed
by the National Bank of the Republic of
Belarus; the Ministry of Finance of the Re-
public of Belarus performs the registration
of insurance companies; and the registra-
tion of companies located in Free Economic
Zones (excluding banks and insurance com-
panies) is performed by the administrations
of the respective Free Economic Zones; the
registration of companies located in the Be-
larusian-Chinese Industrial Park (exclud-

ing banks and insurance companies) is per-
formed by its administration.

The application package for registration of
a company must contain the following doc-
uments:

« Application statement;

» Charter (articles of association for compa-
nies acting in compliance with articles of
association alone) in two hard copies and
one soft copy;

« Excerpt from the trade register (for for-
eign entities). The excerpt must be cer-
tified and apostilled and translated into
Russian/Belarusian by a certified Bela-
rusian translator and issued not earlier
than one year before the application for
state registration is made. The signature
of the translator must be certified by a Be-
larusian notary public or by a Belarusian
diplomatic mission abroad;

« A passport copy (for foreign individuals).
The copy must be translated into Rus-
sian/Belarusian by a certified Belarusian
translator. The signature of the translator
must be certified by a Belarusian notary
public or diplomatic mission abroad;

« A document confirming payment of the
registration fee.

In practice, state registration takes six busi-
ness days from the day of filing the appli-
cation. During this period, the registration
body performs the registration of the legal
entity and registers the legal entity with
the Social Security Fund, the tax authori-
ties, the state insurance company and the
statistics body. Joint-stock companies are
required to register the issue of their shares
with the Department of Securities of the
Ministry of Finance of the Republic of Bela-
rus and this increases the time required for

registration.

The procedure for registering the compa-
ny with the state authorities may also be
performed in electronic form by a notary
public regardless of the location of the reg-
istration body. The application package for
registration remains the same, excluding
the document confirming payment of the
registration fee - electronic registration is
free of charge and the applicant only has to
pay the notary fees.

Accounting Requirements

All companies in Belarus are required to
keep accounting records. Some small com-
panies (subject to criteria regarding the
number of employees and annual turnover)
may use simplified accounting records and
present simplified accounts. Accounts must
be kept in Belarusian rubles and in compli-
ance with Belarusian accounting rules. In
addition, a company may keep parallel ac-
counts consistent with any other account-
ing standards, e.g. GAAP.

Audit Requirements

Pursuant to Belarusian legislation, some
companies are obliged to have their annu-
al financial statements audited. Audits are
mandatory for the following types of com-
mercial company:

» companies that are obliged by law to
maintain their accounts in keeping with
IFRS;

» open joint-stock companies (OAO);

» the National Bank of the Republic of Be-
larus, banks and other financial institu-
tions;

» commodity and stock exchanges;

« insurance companies;

CORPORATE LAW
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« companies resident at the High Technol-
ogy Park;

« companies which guarantee that money
deposited by individuals into the bank
saving accounts will be refunded;

« companies acting in a professional capac-
ity on the securities market; and

« companies with an annual turn-
over for the preceding report-
ing year exceeding EUR 5,000,000.

Only individual auditors or audit firms may
perform audits in Belarus.

REPRESENTATIVE OFFICE

As an alternative to founding or participat-
ing in a Belarusian legal entity, a foreign
company can also establish a representative
office. A representative office is not a sep-
arate legal entity; instead, it is considered
an office of the foreign company that repre-
sents the interests of this company in Bela-
rus. Generally, a representative office may
only perform activities that are considered
auxiliary to the main business of its parent
company (i.e. market research, exploring
investment opportunities, incorporating a
legal entity, etc.).

To establish a representative office, a for-
eign company must first obtain a special
permit from the relevant executive commit-
tee (either from the Minsk City Executive
Committee or the executive committee of
a particular region). The application pack-
age for such a permit includes the following
documents:

« application for the registration, indicat-
ing the reason for opening the represent-
ative office; the complete name of the

company; the date of establishment of
the company; the location of the regis-
tered office of the company; a description
of the business activities of the company
and information about the persons au-
thorized to run the business on behalf of
the company in the Republic of Belarus;

« a copy of the document confirming state
registration of the foreign company in
the country of origin, e.g. excerpt from
the trade register (this must be legalized
(apostilled));

« regulations governing representative of-
fices (a formal document specifying the
purposes and rights of the representative
office, its structure, address, the power
bestowed upon its managing director and
the procedure to be followed for terminat-
ing its activity);

- a program of activity (for organizations
planning to carry out socially useful ac-
tivity);

« power of attorney for the head of the rep-
resentative office (this must be legalized
(apostilled));

« power of attorney for a person authorized
to act on behalf of a foreign company re-
garding the establishment of a represent-
ative office (this must be legalized (apos-
tilled)); and

« adocument confirming payment of the
state duty for the permit.

All of the abovementioned documents have
to be prepared either in Russian or Belaru-
sian. The translation must be certified by
either a Belarusian notary public or a Bela-
rusian diplomatic mission abroad.

The permit for establishing a representative
office is issued for three years. It is possible
to extend a permit by applying to the execu-
tive committee where the representative of-

fice was initially registered. The state duty
amounting to approximately EUR 650 is
payable for each year of a permit’s validity.
Aside from obtaining a permit, a represent-
ative office must be registered with the tax
authority and pay taxes as provided for by
Belarusian law.

MERGERS & ACQUISITIONS

Generally, a Belarusian company can be ac-
quired via a share deal or an asset deal.

Share deal
Share deals can be performed in one of two
ways:

« a takeover resulting in the acquisition of
shares or a participatory interest in the
target company. Under a takeover offer,
any bidder intending to acquire more
than 50% of the voting shares in a pub-
lic company must launch a general offer
to all shareholders of the target company
to purchase all of their shares. This re-
quirement, however, is not applicable to
private equity transactions. As a default
rule, only cash may be used as considera-
tion for this form of acquisition.

» reorganization in the form of a merg-
er or annexation within the Belarusian
M&A framework for such transactions.
The term “annexation” under Belarusian
law means that one legal entity (com-
pany A) accedes another (company B),
with company A ceasing to exist and be-
ing excluded from the register and with
company B acquiring all of the rights
and liabilities of company A. The term
“merger” means the amalgamation of
one legal entity (company A) with an-
other (company B), thereby creating a

third legal entity (company C) which ac-
quires all of the rights and liabilities of
both companies which then cease to ex-
ist and are excluded from the register. In
the course of a reorganization, the acquir-
er is obliged to pay the acquisition price
through the issuance of shares. There-
fore, reorganization can be qualified as a
type of securities exchange transaction.

Asset deal
Under Belarusian law, there are two main
methods of acquiring assets:

» the purchase of particular assets;

» the purchase of an “enterprise as a com-
plex of assets”. Generally, this method
of acquisition is only used in the case of
the acquisition of unitary companies.

The sale of assets as a complex of property
is a legal concept under Belarusian law. In
keeping with this concept, all assets of the
company that are used for the operation
of the business may be registered with the
State Republican Research and Produc-
tion Unitary Enterprise “National Cadas-
tral Agency” (“Register”) as a sole complex
of property (enterprise) and then be sold in
a bulk sale transaction. A company might
have several enterprises (e.g. factories).
Each of them can be registered as a sepa-
rate complex of assets (including relevant
rights and obligations) if it can operate as
an independent business. In most cases, le-
gal entities are founded for the operation of
only one enterprise. Therefore, as a rule “a
complex of assets” means 100% of the com-
pany assets; however, theoretically it can
constitute less than 100%. The sale contract
must be registered with the Register and
only becomes valid after such registration.

CORPORATE LAW
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The transfer of the company from the sell-
er to the buyer is implemented on the basis
of the deed of assignment, which contains
the data on the composition of the compa-
ny and notification of all creditors regard-
ing the sale of the company. The deed of
assignment shall also contain information
about defects identified in the property be-
ing transferred and the list of the property
lost in the period between registration of
the company as a complex of assets and its
transfer to the buyer. The transfer of the ti-
tle to the buyer can be registered and there-
fore, be valid only on the basis of both the
sale contract and the deed of assignment.
Finally, the Register issues the respective
certificate that proves the buyer’s title to the
company.

As a default rule, the right to a firm name
(in case of a UP) and IP rights (in all cases),
including those based on the license, auto-
matically pass to the buyer unless otherwise
provided by the sale contract.

Acquisition of Foreign Depositary Re-
ceipts

There is another possibility for acquisition
of control over certain Belarusian open joint
stock companies be means of foreign de-
pository receipts (“FDR”). In particular, a
listed Belarusian open joint stock company
may transfer up to 25% of all its shares to a
foreign depository bank - an issuer of FDR,
which would then distribute the FDR cor-
responding to the respective shares among
foreign investors. Such foreign investors
are considered as indirect shareholders of
a Belarussian company entitled to control a
company via a foreign depository bank act-
ing as their proxy.

Any transactions with FDR including but

not limited to acquisition of shares in ex-
change for FDR are explicitly excluded from
the requirement of obtaining approval from
the Belarusian antimonopoly authority.
In addition, FDR holders enjoy certain tax
benefits. In particular, until 1 January 2020
the following types of income are not taxa-
ble in Belarus:

« dividends;

« income deriving from transactions with
shares, which were distributed by means
of FDR;

« income deriving from exchange of FDR
for the underlying shares.

« The above-mentioned tax benefits apply
aslongastherespective FDRisnotpaid off.

LICENSING

The Edict of the President of the Republic of
Belarus “On the Licensing of Certain Kinds
of Activities” contains a list of business ac-
tivities, which are subject to licensing by
state authorities. The list includes, inter
alia, business activities in the areas of bank-
ing, telecommunications, the gambling in-
dustry, the oil industry, and the weapons
industry. Certain types of license may only
be granted to Belarusian legal entities, for
example, the manufacturing of alcoholic
drinks.

Although there are general rules for obtain-
ing a license, the application requirements
for each type of license vary. In some cases,
it can be very demanding and time-con-
suming to comply with all licensing re-
quirements. Performing business activities
without an appropriate license may result
in sanctions such as financial penalties, the
confiscation of all income resulting from

the business activity and the liquidation of
the legal entity. Moreover, depending on the
amount of income received, unlicensed ac-
tivities may lead to criminal implications.

CORPORATE LAW



Real Estate
Ownership

The Land Code of the Republic of Belarus
(“Land Code”) is the principal law govern-
ing the use of land in Belarus. It defines a
system of land rights and basic rules for
their acquisition. In addition to the Land
Code, the main regulation governing the
acquisition of land rights is the Edict of the
President of the Republic of Belarus “On the
Procedure of Withdrawal and Allocation of
Land Plots”. It establishes the detailed pro-
cedure for the allocation of state-owned
land.

Under Belarusian law, real estate includes
the following:

land plots;

buildings;

structures (e.g. a bridge, overhead
road);

objects of incomplete construction (e.g.
non-completed buildings); and

other objects closely connected with
the land (i.e. any objects that cannot be
moved without causing disproportion-
ate damage).

There are two forms of ownership in
Belarus:

private ownership; and

state ownership.

Subsoil, water, forests, agricultural land,

public land (streets, squares, parks, etc.),

land for military purposes and other land as
provided for in the Land Code are exclusive-
ly owned by the state.

STRUCTURE OF LAND RIGHTS

Belarusian legislation provides that land
rights may be acquired by:

» domestic legal entities (including entities
set up by foreigners) on the basis of:

« the right of permanent use (this right
can only be granted to particular legal
entities, including, inter alia, agricul-
tural organizations, legal entities con-
structing and operating blocks of flats
and other legal entities for construc-
tion of transport and engineering infra-
structure facilities as well as roadside
service facilities (except for construc-
tion in suburban areas of the city of
Minsk and cities - regional centers),
etc.);
the right of temporary use (this right is
granted on the same basis as the right
of permanent use). As a general rule,
the right of temporary use can be grant-
ed for a period not exceeding 10 years;
the right of ownership (although in
theory private companies have a right
to acquire state-owned land, it is quite
difficult to realize this in practice. The
acquisition of privately-owned land on
the basis of a commercial transaction is
also possible);
the right to rent (which is possible for
up to a maximum period of 99 years).
As a default rule, state-owned land
plots (which constitute about 95% of all
land in Belarus) for construction pur-
poses can only be rented;

foreign legal entities only on the basis of

the right to rent (for up to a maximum pe-

riod of 99 years);

both domestic and foreign legal enti-

ties on the basis of the right of tempo-

rary use for the purpose of realization of

a concession agreement (up to 99 years).

Foreign diplomatic or consular representa-
tions may lease the land or acquire owner-
ship of land plots provided that the same
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right to acquire ownership of the land plots
is granted to Belarusian diplomatic rep-
resentation in the relevant foreign coun-
try. Belarusian companies founded by for-
eign companies or individuals have equal
rights to regular domestic companies.

ACQUISITION OF LAND RIGHTS

More than 90% of the land in Belarus is
owned by the state. Generally, the rights
to state-owned land in Belarus may be ac-
quired:

« through a public auction; or
- at the discretion of local execu-
tive committees or the President,
without an auction being held.
However, the acquisition of state-owned
land is not the only way of acquiring land
plots. Another option is the acquisition of
privately-owned land. The rights to private-
ly-owned land can be acquired under a rel-
evant commercial contract concluded be-
tween the private parties.

Acquisition of Land Rights through Pub-
lic Auction

The following rights to state-owned land
may be acquired through public auctions:

« theright to lease land plots by foreign and
domestic companies;

« the right to lease land plots for the pur-
pose of designing and constructing a
building by foreign and domestic compa-
nies;

« the right of ownership by domestic com-
panies.
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Public auctions are held at the discretion of
the local authorities. The initial price for the
right to lease the land and to own the land
is determined as the cadastral value of the
land plot adjusted by relevant coefficients
depending on the designated purpose of
use for the land plot in question. The cadas-
tral value of the land plot is determined by
the Register and depends on the designat-
ed purpose of use for the land plot. Infor-
mation about auctions is publicly accessi-
ble and may be found on the website of the
local authorities (e.g. www.minsk-region.
gov.by — information about auctions in the
Minsk region).

Acquisition of Land Rights without an
Auction Being Held

Companies may also acquire the rights to
land without an auction being held. Howev-
er, in these cases the respective authorities
may determine unilaterally the title under
which the land plot is granted (e.g. owner-
ship/lease/use). Without needing to hold an
auction, land rights can be granted, for ex-
ample, to:

« domestic companies for the purpose of
mining explorations;

« winners (domestic or foreign companies)
of auctions organized by local authorities
for designing and constructing specific
buildings;

« domestic companies intending to use
land plots for the building of blocks of
flats;

« domestic companies for the construction
of buildings or other objects of real estate
provided that such an object of real es-
tate and its developer are approved by the
President or comply with the governmen-
tal program;

« residents of and companies domiciled

in FEZ for the construction and mainte-
nance of real estate in FEZ; and
» domestic companies under a special deci-
sion of the President.
The land may also be acquired indirect-
ly through the acquisition of a building or
a company as a complex of assets. Under
Belarusian legislation, the sale of a state-
owned building and/or a company as a
complex of assets simultaneously involves
the sale or transfer of the right to lease the
land plot necessary for maintenance of the
building and/or operation of a company.

USE OF LAND PLOT

A company must start using a land plot (e.g.
construction or other use of the land if the
land plot has been acquired for a purpose
other than the construction of a building)
within six months of obtaining the right to
use the relevant land plot (regardless of the
type of right).

If the company which acquired the right to
use the land plot does not start using the
land plot within a six-month period, the
land plot may be withdrawn upon:

«» the decision of a court (with respect to the
right of ownership);

« the decision of the local authorities
(with respect to the rights of tempo-
rary use, permanent use, and rent).

LEASE AGREEMENTS

As a rule, lease agreements are concluded
for a limited term, although lease agree-
ments for an indefinite term are also pos-

sible. Lease agreements contain, inter alia,
the obligations of the parties, which are not
influenced by any assignment of the own-
ership of leased property to another entity
or individual within the term of the lease
agreement.

Belarusian law provides protection for les-
sees, e.g. (1) limits on maximum rental rates
for state-owned real estate, and (2) a lessor
generally cannot terminate a lease agree-
ment until expiration of its term. Lease
agreements which are concluded for an in-
definite period can be terminated with a
relatively short notice period (usually three
months).

Lease agreements which include an option
to purchase are unusual in Belarus; howev-
er, the inclusion of an option to purchase in
a lease agreement is possible under Belaru-
sian law.

RIGHTS ON PREMISES

Belarus has no codified legal act regulating
the status of buildings and structures, and
construction activity. However, it is possi-
ble to distinguish between two categories
of buildings with a different legal status — (i)
residential and (ii) non-residential build-
ings.

Foreign companies and individuals have
the following rights with respect to prem-
ises:

» to own non-residential premises;

» toown residential premises if those prem-
ises are purchased by them from individ-
uals or private companies;

 tolease non-residential premises;
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«+ to lease residential premises.

Belarusian companies (even if established
by a foreigner) and Belarusian individuals
may own and rent any type of premises in
Belarus. In respect of premises, only (i) the
right of ownership and (ii) the right of rent
are applicable. The right of permanent/tem-
porary use is not applicable to premises.

OWNERSHIP OF BUILDING AND RIGHT
TO LAND ON WHICH
BUILDING IS ERECTED

As stated in Article 267 of the Civil Code,
the ownership of a building does not auto-
matically mean that the land on which the
building is erected is also owned. The land
may be used on the basis of other available
rights, e.g. right of permanent use or rent. It
is legally possible (and it is usual) to be an
owner of a building erected on state-owned
land.

As a rule, the sale of a land plot and a build-
ing erected on this land plot must be per-
formed simultaneously if both the land and
the building are owned by the same owner.
If the owner of the building and the owner
of the land plot are different entities/per-
sons, the buyer of the building will obtain
the same rights to the land plot as the rights,
which the seller is entitled to, e.g. the right
of permanent/temporary use or the right of
lease. In such an event, the relevant rights
to the land plot shall be obtained by the
buyer simultaneously upon registration of
the title to the building.

REGISTRATION OF REAL ESTATE
RIGHTS
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The state registration of real estate is man-
datory. Objects of real estate are considered
to be created only following state registra-
tion. The establishment, transfer, and ter-
mination of rights and encumbrances with
respect to real estate are also subject to state
registration. Some transactions with re-
spect to real estate must be registered. For
example:

« sale and purchase of real estate;
- mortgaging of real estate.

Transactions with respect to real estate,
which are subject to state registration, come
into force only upon state registration. Fail-
ure to register the relevant transaction re-
sults in the invalidity of the respective con-
tract. State registration is performed by the
Register and all rights with respect to the
real estate must be certified with a relevant
certificate issued by the Register.

The duration of the registration process is
dependent on the complexity of the real
estate object. In the case of a regular apart-
ment, it usually takes up to one week. In
the case of a complex industrial build-
ing, it can take from one to three months.

CONSTRUCTION
PERMITS

PERMITS, USAGE

Construction is allowed on the basis of con-
struction permits which are issued by vari-
ous competent authorities. The issuing au-
thority (e.g. the Department of Monitoring
and Supervision of Construction or a local
executive committee) can revoke construc-
tion permits for a variety of reasons, in-
cluding non-compliance with the technical
specifications set out in the permit or mis-

takes in the permit documentation.

Once construction of a building has been
completed, permission must be obtained
for usage. This permission is based on eval-
uations conducted by different authorities
(e.g. the city architects’ office, the fire pro-
tection authority, the city electricity supply
authority, etc.). If all of the relevant author-
ities approve the relevant construction doc-
uments, then permission for usage is grant-
ed. Once a building is permitted for use, the
permit is irrevocable (provided that there
are no material unauthorized changes to
the building).

MORTGAGES

The creation of mortgages is possible un-
der Belarusian law and fairly widespread.
A written contract is the legal basis for es-
tablishing a mortgage. The law requires no-
tarization only in some specific instances,
e.g. the mortgaging of a land plot owned
by an individual. In order to become effec-
tive, the mortgage must be registered with
the Register. Only banks with a relevant li-
cense may hold mortgages over land plots;
however, these restrictions do not apply to
other types of real estate object including
buildings.

The sale of the object of the mortgage is pos-
sible only with the consent of the holder of
the mortgage (mortgagee). Generally, it is
possible to lease the object of the mortgage
without the consent of the mortgagee. Un-
less specifically prohibited in the mortgage
contract, the object of the mortgage can be
subsequently remortgaged to several mort-
gagees. The rights of the mortgagee under
the mortgage can be assigned to third par-

ties without the consent of the borrower
(mortgagor). The assignment agreement
must be in the same legal form as the mort-
gage contract. Moreover, registration of the
assignment agreement with the Register is
necessary. Assignment of a mortgage at a
discount (factoring) may be executed ex-
clusively by banks or other financial institu-
tions holding special licenses.

Generally, mortgages can be enforced by a
court if the mortgagor fails to fulfill its ob-
ligations under the mortgage. The object of
the mortgage is then sold at public auction.
If the object of the mortgage has not been
sold after two auctions, the mortgagee can
purchase the object of the mortgage at a10%
discount to the initial price at the recurring
auction.

REAL ESTATE OWNERSHIP



Currency Regulation.
Capital and Profit
Transfer.

CURRENCY REGULATION

Under Belarusian law, both resident and
non-resident companies may freely hold
foreign currency and ruble accounts with
Belarusian banks. However, a company in-
corporated in Belarus may enter into cur-
rency transactions subject to certain re-
strictions under the Law of the Republic of
Belarus “On Currency Regulation and Cur-
rency Control” (“Currency Act”). Within
the meaning of the Currency Act, currency
transactions include:

agreements expressed in foreign curren-
cy or involving foreign counterparts;

the import and export of currency values
to or from Belarus;

international bank transfers and transac-
tions by non-residents on bank accounts
in Belarus.

Currency transactions carried out between
Belarusian residents and non-residents can
be qualified as either:

« day-to-day currency transactions, or
« currency transactions connected with
the movement of capital.

Day-to-day Currency Transactions

Day-to-day currency transactions are cur-
rency transactions carried out between Be-
larusian residents and non-residents for
the purposes of short-term imports and ex-
ports, payments and collection of dividend
and other revenue, and various transactions
of a non-commercial nature. Day-to-day
currency transactions must be carried out
between residents and non-residents in
compliance with the procedures set forth by
the Currency Act without limitations and
do not require a permit issued by the Na-

tional Bank.

The list of day-to-day currency transactions
is determined by Article 5 of the Currency
Act and includes, inter alia, the following:

the settlement of deals relating to the ex-
port and/or import of goods (excluding
money, securities, and real estate), works
and services, protected information and
intellectual property;

the settlement of deals relating to rent or
the leasing of property;

the payment and collection of dividends
and other revenues from investments;
and

transactions of a non-commercial na-
ture (e.g. the payment of salaries, pay-
ments for the maintenance of diplomatic
and other official representations, etc.).

Currency Transactions Connected with
the Movement of Capital

Currency transactions connected with the
movement of capital are defined as curren-
cy transactions which do not qualify as day-
to-day currency transactions. They may be
performed by residents upon their regis-
tration with the National Bank unless oth-
erwise set forth by the Currency Act or the
President of the Republic of Belarus. In par-
ticular, the following transactions require
registration with the National Bank:

 initial acquisition or subscription of
shares in a non-resident issuing compa-
ny by its founders, paying in additional
contributions to the statutory fund of a
non-resident company in case of its in-
crease;
purchase of securities issued by non-resi-
dents other than the initial acquisition or
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subscription of shares by the issuing com-
pany’s founders;

acquisition of real property located out-
side the territory of Belarus (except for
movable property which qualifies as real
property under Belarusian law);
placement of funds with non-resident
banks;

placement of funds with non-residents
for management by a trust;

granting of loans to a foreign borrower;
payments made by aresident to a non-res-
ident arising from obligations under a
surety or guarantee agreement;

receipt of loans from a foreign lender.

However, certain transactions connected
with the movement of capital may be per-
formed without registration with or notifi-
cation made to the National Bank. The list
of such transactions is set forth in the Cur-
rency Act.

Enforcement of Currency Regulation

A breach of the currency regulation could
result in a fine for both the entity which car-
ried out the currency transaction and a Be-
larusian bank involved in the transaction.
In addition, the banking license of the Bela-
rusian bank can be revoked.

CAPITAL AND PROFIT TRANSFER

Pursuant to the Law of the Republic of Bela-
rus “On Investments” (“Investment Law”),
foreign investors have the same rights as
those enjoyed by local businesses and may
at their sole discretion dispose of income or
revenue generated by their investment and
repatriate profits without any restrictions
upon payment of the relevant taxes in Be-
larus.

Competition
Law
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Belarusian competition law is mainly regu-
lated by the Law of the Republic of Belarus
“On Countering Monopolist Activities and
Promotion of Competition” (“Antimonopo-
ly Law”). The Antimonopoly Law lays down
the antimonopoly policy in Belarus and reg-
ulates the activities of legal entities, state
authorities and officials in case their activ-
ities prevent or otherwise impede compe-
tition on Belarusian markets. The Antimo-
nopoly Law also applies to the activities of
legal entities, state authorities and other
officials outside of Belarus in case their ac-
tivities lead to the restriction of competition
or any other adverse consequences for Be-
larusian markets. The latest version of the
Antimonopoly Law was adopted on 8 Janu-
ary 2018 and entered into force on 3 August
2018.

State control of antimonopoly legislation is
carried out by the Ministry of Antimonopo-
ly Regulation and Trade of the Republic of
Belarus (“Antimonopoly Authority”). The
Antimonopoly Law determines the follow-
ing activities that may prevent, restrict or
eliminate competition:

« monopolistic activities;

» economic concentration;

« unfair competition; and

« unlawful acts of state authorities and
other officials.

MONOPOLISTIC ACTIVITIES

Abuse of a Dominant Position

Belarusian legislation prohibits the activi-
ties of companies with a dominant position
on the market in those cases where such ac-
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tivities result or may result in a restriction
of competition or damage the rights, lib-
erties or legitimate interests of other legal
entities or consumers. Generally, a compa-
ny is deemed to have a dominant position
on a particular market if it can influence
trade in a particular commodity or restrict
other companies from entering the mar-
ket. A company or a group of companies is
deemed to have a dominant position in the
following cases:

« The market share of a company or a
group of companies exceeds the follow-
ing limits:

NUMBER OF MAJOR MINIMUM MARKET
SUPPLIERS TO THE SHARE THRESHOLD
MARKET (%)

One 35

Three 50

Five 75

- With respect to two or more companies
according to the table above, a company
is deemed to have a dominant position
if the following conditions are simulta-
neously met: (i) its market share is 15%
or more and (ii) the market shares of this
company and other dominant undertak-
ings on the relevant market are invariable
or subject to insufficient changes within
a year (if the market has existed for less
than one year, then within the period
within which the market has existed).

« The Antimonopoly Authority finds the
company to be dominant based on (i) its
ability to unilaterally define price lev-
els and influence the conditions for the
sale of goods, (ii) the time periods dur-
ing which the company has the abil-

ity to unilaterally influence the con-
ditions for the sale of goods, and (iii)
commercial, technical, administrative
and other limitations preventing other
companies from accessing the market.

As defined in Belarusian antimonopoly leg-
islation, dominance is not unlawful in and
of itself; however, it is forbidden for a com-
pany to abuse a dominant position. The fol-
lowing types of activity are regarded as an
abuse of a dominant position in Belarus:

« restriction of access to the market (or exit
from the market) by other entities;

» establishing and/or keeping the monopo-
listic high or low price;

« withdrawal of goods from the market,
which resulted in an artificial increase in
prices;

» placing of unjustified limits on the manu-
facturing of goods, irrespective of market
demands;

- refusal to enter into a contract with cer-
tain consumers, irrespective of the abili-
ty to produce and/or supply the required
quantity of goods;

» establishing (or maintaining) different
prices for one type of goods without eco-
nomic or technical justification;

« conclusion and/or the execution of a con-
tract on condition that the counterparty
undertakes to fulfil obligations unrelat-
ed to the subject of the contract and/or if
such obligations are disadvantageous to
the counterparty, including conditions
obliging the counterparty to purchase
other additional goods;

« conclusion of agreements that restrict the
freedom of the parties to independently
determine prices or conditions regarding
the supply of goods to third parties;

« conclusion of agreements that result in

the restriction or establishment of con-
trol regarding manufacturing or the com-
modities market; and

» treating business partners unequally (for
example, including discriminating provi-
sions in contracts) and creating unequal
competitive conditions.

Agreements and Actions Restricting
Competition

Belarusian antimonopoly legislation forbids
the conclusion of agreements or coordinat-
ed actions of companies if such agreements
or actions might result in a restriction of
competition. In particular, it is prohibited
for companies to enter into agreements or
to coordinate activity if it leads to the fol-
lowing:

« artificial raising, reduction or mainte-
nance of prices;

» market sharing by territory, by type and
amount of transactions, by type and vol-
ume of commodities and their prices, by
consumers;

« artificial restriction of production of
goods;

» refusal to conclude agreements with cer-
tain customers or suppliers (exclusivity
provisions);

» imposing contractual provisions, which
are unrelated to the subject matter of the
contract and/or are disadvantageous to
the counterparty;

+ exclusion or limitation of access to the
market for competitors and other compa-
nies;

» establishing (or maintaining) different
prices for one type of good without eco-
nomic or technical justification;

» other arrangements which elimi-
nate or may restrict competition.
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However, to be considered illegal the afore-
mentioned activities must simultaneously
meet the following criteria:

» parties involved in such activity are aware
of it;

« parties involved in such activity have an
interest in its result;

« one party acts in concert with other par-
ties and their actions do not result from
independent circumstances influenc-
ing any undertaking on the market.

At the same time, in some cases agreements
resulting in the elimination or restriction of
competition may be considered legitimate
by the Antimonopoly Authority provided
the positive effect of such agreement out-
weighs the negative consequences for the
Belarusian market as a whole. Companies
intending to conclude agreements which
potentially fall under the abovementioned
restrictions are entitled to apply to the An-
timonopoly Authority requesting that such
draft agreements be examined to ensure
they comply with antimonopoly legislation.

Moreover, Antimonopoly Law also permits
parties to enter into certain vertical agree-
ments, which are defined as an agreement
between a supplier and a buyer of goods
that do not compete with each other. In par-
ticular, a vertical agreement could be lawful
and permitted if:

« the restrictions on the price of goods re-
late to the maximum resale price only; or

» the restrictions on the selling of goods
of competitors are provided for under a
franchise agreement or another contract
for organization of sale under a certain
trademark; or

» the market share of each party to a verti-
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cal agreement does not exceed 20%.
ECONOMIC CONCENTRATION

Under the Belarusian merger control re-
gime, the Antimonopoly Authority must
be notified about (i) the establishment, re-
structuring and liquidation/reorganization
of companies and (ii) certain share transac-
tions. The prior consent of the Antimonop-
oly Authority is required for the following
share transactions.

NO ECONOMIC
CONCEN-
TRATION TYPES

THRESHOLDS

(i) the book value of
any party’s assets
exceeds 200,000
basic units (ca. EUR
2,000,000); or

(i) any party’s annual
turnover exceeds
400,000 basic units
(ca. EUR 4,000,000);
or

1 Reorganization of
a company in the
form of merger or
annexation

(iii) a party to a trans-
action is registered
as a dominant under-
taking or a natural
monopoly.

NO

ECONOMIC
CONCEN-
TRATION TYPES

Setting up a new
company if a
statutory fund for
such company has
to be paid in with
(a) the shares or (b)
any other tangible
or intangible assets
of another company
PROVIDED THAT:

(i) actions with
shares simultaneous-
ly fall under Types
4-6 of Economic
Concentration (see
below); or

(i) book value of
contributed assets
exceeds 20% of
book value of all
assets of another
company.

Establishment or
reorganization of a
holding company

or an association of
companies or where
a company joins
together the holding
company

THRESHOLDS

(i) the aggregate
book value of assets
of (a) founders of

a new company

and (b) company,
whose assets or
shares in which are
transferred, exceeds
200,000 basic units
(ca. EUR 2,000,000);
or

(i) the aggregate
annual turnover of
(a) the founders

of a new com-

pany and (b) the
company whose
assets or shares are
transferred exceeds
400,000 basic units
(ca. EUR 4,000,000);
or

(iii) (a) any founder
of a new company

or (b) a company
whose assets or
shares are trans-
ferred is registered
as a dominant under-
taking or a natural
monopoly.

(i) the aggregate
book value of all
parties’ assets
exceeds 200,000
basic units (ca. EUR
2,000,000); or

(i) the aggregate
annual turnover of
all parties exceeds
400,000 basic units
(ca. EUR 4,000,000);
or

(iii) any participant is
registered as a dom-
inant undertaking or
a natural monopoly.

NO
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ECONOMIC
CONCEN-
TRATION TYPES

Acquisition of 25% of
the shares in a target
active in the relevant
market by a domi-
nant undertaking or
its group

Acquisition of more
than 25% of the
shares in, or the
ability to exercise
influence over, a
dominant under-
taking

Acquisition of
shares in a target

if this leads to the
possibility of the
acquirer controlling
more than 25% or
50% of the shares in
a target

Acquisition of rights
enabling the acquir-
er to exercise control
over the company or
perform functions of
the executive body
including - but not
limited to - on the
basis of a coopera-
tion agreement, trust
management agree-
ment, or commission
agreement

Entering into a coop-
eration agreement
between compet-
itors

THRESHOLDS

(i) the book value
of the target’s or
buyer’s assets
exceeds 200,000
basic units (ca. EUR
2,000,000); or

(ii) the target’s or
buyer’s annual
turnover exceeds
400,000 basic units
(ca. EUR 4,000,000);
or

(iiii) the target or
buyer is registered

as a dominant under-

taking or a natural
monopoly.

(i) the aggregate
book value of all
parties’ assets
exceeds 200,000
basic units (ca. EUR
2,000,000); or

(i) the aggregate
annual turnover of
all parties exceeds
400,000 basic units
(ca. EUR 4,000,000);
or

(iii) any participant is
registered as a dom-
inant undertaking or
a natural monopoly.

COMPETITION LAW



COMPETITION LAW

NO ECONOMIC THRESHOLDS
CONCEN-

TRATION TYPES

9 Acquisition of the (i) the book value
fixed assets or of the target’s or
intangible assets buyer’s assets
of the target if the exceeds 200,000
combined value of basic units (ca. EUR
acquired assets is 2,000,000); or
more than 20% of (ii) the target's or
the entire assets of buyer’s annual
the target turnover exceeds

L . 400,000 basic units
10 Acquisition of rights

enabling simulta-
neous participation
of one individual or
entity in executive
bodies, manage-
ment boards, boards
of directors of two

(ca. EUR 4,000,000);

or

(iii) the target or
buyer is registered

as a dominant under-

taking or a natural
monopoly.

or more companies
active in the same
market if such an in-
dividual or entity can
control the activity
of such companies

RESTRICTION ON ACTIVITIES OF
STATE AUTHORITIES

Belarusian law prohibits state authorities
from adopting legal acts and performing
other actions, which result or may result in
a restriction of competition or which dam-
age or may damage the rights and interests
of other legal entities or individuals. In ad-
dition, state authorities are prohibited from
concluding agreements with other state au-
thorities or companies if such agreements
are aimed at:

- market sharing by territory, by type and
amount of transactions, by type and vol-
ume of commodities and their prices, by
consumers; or

« excluding or limiting access to the market
for other companies; or

» increasing, lowering or maintaining pric-
es illegally (including different prices for
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one type of good).
UNFAIR COMPETITION

The Antimonopoly Law prohibits the dis-
tribution and dissemination of false or in-
accurate information that may damage the
reputation of other companies or cause cus-
tomers to be misled. The following conduct
is unlawful under Belarusian legislation:

« unauthorized use of the intellectual prop-
erty (i.e. company name, trademark, com-
mercial secrets, etc.) of another company;

« unauthorized copying of the design of
goods of another company;

« distributing false, inaccurate or defam-
atory information that may discredit or
damage the business reputation of an-
other company.

Any legal entity whose rights have been in-
fringed by unfair competition can file an
application to the Antimonopoly Authori-
ty or the Committee of State Control of the
Republic of Belarus for an investigation into
unfair competitive practices. If the investi-
gation reveals unfair competition practices,
the case shall be resolved by a court (or oth-
er competent body).

LIABILITY FOR BREACH OF ANTIMO-
NOPOLY LEGISLATION

A company found guilty of (i) unfair com-
petition or (ii) entering into agreements or
performing actions restricting competition
may be subject to a fine in the amount of
10% of its annual turnover.

In addition, ifacompany’s officers are found
guilty of breaching antimonopoly legisla-

tion or legislation on unfair competition, ig-
noring orders issued by the Antimonopoly
Authority, abusing their dominant position
or submitting incomplete or patently false
information, they may be fined personally,
regardless of whether the company itself is
also held liable. The amount of the fine can
range from 20 to 50 basic units, i.e. approx-
imately from EUR 200 to EUR 500. Repeat
offenders within the same year may face
criminal prosecution (fine, imprisonment,
or being barred from holding certain exec-
utive positions).

Besides, parties which breach their notifi-
cation obligation when establishing or re-
organizing the holding company or a group
of companies may be fined. Moreover, the
relevant authorities may refuse to register a
new holding entity or, if it has already been
registered, a court may revoke its registra-
tion.

A share purchase transaction executed
without the approval of the Antimonopoly
Authority can, if the transaction was sub-
ject to notification, be voided by the court.
A claim to invalidate such a transaction can
be filed by the Antimonopoly Authority.

COMPETITION LAW



Banking Law

The Banking Code of the Republic of Be-
larus (“Banking Code”) is the key piece of
legislation governing banking activity in
Belarus. The Belarusian financial services
market is dominated by banks. Belarus has
a two-tier banking system consisting of:

» the National Bank; and
» banks and non-banking financial institu-
tions (collectively “banks”).

The National Bank is the central bank of Be-
larus and, at the same time, a public authori-
ty. It acts as the banking supervision agency
and as the main regulator of banks. Under
the Banking Code, the National Bank’s re-
mit includes the following main tasks:

the state registration of banks;

the licensing of banking activity;

the regulation of banking activity with re-
spect to its security and the supervision
thereof;

the protection of the Belarusian ruble and
maintaining its stability;

the development and consolidation of the
banking system of Belarus; and

the refinancing of banks.

The National Bank is subordinated to the
President, who has exclusive competence
to:

« approve the charter of the National Bank
as well as amendments thereto;
appoint the chairman and members of
the Board of the National Bank and to dis-
charge them subject to the consent of the
Council of the Republic of the National
Assembly of the Republic of Belarus; and
approve annual reports and the distri-
bution of profits of the National Bank.

Banking activities in Belarus may only be
performed by banks, which are subject to
state registration with the National Bank.
The Banking Code provides for capitali-
zation rules, pursuant to which the regis-
tered statutory fund of a bank must amount
to at least BYN 45,000,000 (approx. EUR
18,750,000). The minimum amount of a
bank’s statutory fund must consist of cash
contributions from its founders and be ful-
ly paid up prior to the bank’s state registra-
tion. Cash contributions made to the statu-
tory fund of the bank must be transferred
to a temporary account opened by the bank
founders with the National Bank or with
any other bank as agreed with the National
Bank.

Moreover, banks may perform their oper-
ations only after having obtained a license
issued by the National Bank. The banking
license enumerates the banking operations
that a bank is authorized to perform. Bank-
inglicenses in Belarus may cover the follow-
ing operations:

the acceptance of monetary deposits
from individuals and/or legal entities;
the investment of funds accepted as de-
posits;

the opening and operation of accounts for
individuals and/or legal entities;

the opening and operation of bullion ac-
counts;

the provision of payment and cash ser-
vices to individuals and legal entities, in-
cluding correspondent banks; and

the execution of foreign exchange trans-
actions.

However, the license to perform depos-
it-taking activities from individuals and to
open and maintain bank accounts for indi-
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viduals may be issued to a bank no earlier
than two years from the date of its state reg-
istration provided that its financial position
has been stable during the past two years
and its capitalization satisfies the minimum
requirements established by the Nation-
al Bank. Where a bank has been operating
for less than two years, its statutory fund
must be twice that of the minimum amount
of statutory fund (i.e. EUR 18,750,000 x 2 =
EUR 37,500,000) in order to obtain a license
for the above-mentioned activities.

Performing banking activity without ob-
taining the relevant license is subject to
sanctions, including financial penalties, the
confiscation of all gains resulting from such
unlicensed banking activity, and the liqui-
dation of the bank. Moreover, depending on
the amount of income received, unlicensed
banking activity might even have criminal
repercussions.

SPECIFIC REQUIREMENTS FOR BANKS
WITH FOREIGN INVESTMENTS

There are certain restrictions with regard to
the presence of foreign capital in the Bela-
rus banking system. In particular, the Na-
tional Bank has established a 50% quota
(limit) for foreign participation in Belaru-
sian banks. This quota is determined as a ra-
tio of total foreign capital in statutory funds
of banks with foreign investment and the
total amount of statutory funds of all banks
registered in Belarus. The National Bank
would deny registration of banks with for-
eign investment once the quota for foreign
participation in the banking system of Bela-
rus is reached.

ANTI-MONEY LAUNDERING MEASU-
RES

Under the Law of the Republic of Belarus
“On Measures Designed to Prevent Legit-
imization of Illegal Income”, Belarusian
banks are required to take action against
money laundering, such as conducting
know-your-customer checks, monitoring
suspicious transactions, blocking and tying
up monetary funds. The banks’ compliance
with these provisions is supervised by the
National Bank.

In addition, under the National Bank’s In-
struction on Internal Control in Banks,
the executive bodies of the bank and its
employees at all levels are required to ex-
ercise internal control over the financial
procedures. These measures are aimed at
preventing and suppressing criminal acts
relating to money laundering and the fi-
nancing of terrorism and, in turn, at ensur-
ing that the bank is not involved in illegal
financial transactions.

Taxation
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TAXATION

The Tax Code of the Republic of Belarus
(“Tax Code”) is the legal basis for the single
taxation system in Belarus. It comprises two
parts, namely the General and Special Parts.

The General Part of the Tax Code establish-
es the system of taxes and duties, basic prin-
ciples of taxation in Belarus, types of taxes
and duties, general rules for their calcula-
tion, rights and duties of payers, tax bod-
ies and other authorities. The Special Part
of the Tax Code, which came into force on
1 January 2010, sets forth the detailed rules
on each state-wide and local tax, duties as
well as special tax regimes. The taxpayers,
objects of taxation, taxable base, rates, list of
reliefs, as well as tax calculation procedures,
due dates for the payment of tax and the fil-
ing of tax returns are defined in the Special
Part in relation to every tax payment. On 1
January 2019, the restated version of both
the General Part and the Special Part en-
tered in force.

The Ministry of Taxation of the Republic
of Belarus (“Ministry of Taxation”) and its
territorial branches (inspections) are the
main supervisory authorities. They exercise
control over the observance of tax legisla-
tion and supervise the calculation and pay-
ment of taxes and duties as well. Moreover,
the Ministry of Taxation is authorized to
adopt legislation in the sphere of taxation,
establish specific measures aimed at the
simplification of Belarusian tax legislation,
including measures aimed at improving
the calculation and payment of taxes, tax
accounting and tax control. The Tax Code
additionally regulates several special tax
regimes, for example, a simplified system
of taxation, taxation in FEZs, the taxation
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of gaming/gambling and lottery activities,
and the taxation of the residents of the High
Technology Park.

GENERAL STRUCTURE OF TAXATION

Belarus has a two-tier taxation system which
includes state-wide and local taxes and du-
ties. State-wide taxes are levied throughout
the territory of Belarus, while regional and
local taxes are levied on the taxpayers regis-
tered, operating or holding property within
the territory of the particular region.

The main taxes with respect to the business
activities of legal entities in Belarus include
the following:

Profit Tax
Profit tax is one of the most important state-
wide taxes for companies and applies to:

- legal entities of the Republic of Belarus;

- foreign and international organiza-
tions, including those that are not legal
entities;

« simple partnerships;

« branches, representative offices and
other separate sub-divisions of Bela-
rusian legal entities, which have sepa-
rate balance sheets and bank accounts.

The profit tax rate is 18%. However, the fol-
lowing taxpayers, inter alia, are subject to
profit tax at other tax rate:

« banks, insurance companies, microfi-
nancing organizations — 25%;

« science and technology parks, technolo-
gy transfer centers — 10%.

Profit tax is levied on gross profits received

from the sale of goods (works, services), in-
come from dividends, securities and reali-
zation of property rights as well as income
from non-sale operations less expenses
related to such operations. The tax base is
determined as the total income, reduced by
deducting the following amounts from the
tax base:

» Deductible expenses;
« VAT and excise tax;

« Turnover taxes; and
« Real estate tax.

The fiscal period for profit tax is one calen-
dar year.

Value Added Tax
The Tax Code states that the following are
liable to pay value added tax (VAT):

« legal entities of the Republic of Belarus;

« foreign and international organizations,
including those that are not legal entities;

« simple partnerships;

» individual entrepreneurs whose aggre-
gate turnover for the current year exceeds
EUR 175,000;

« trustees for the turnover of goods (works,
services) and for property rights arising
under the trust management of property
received in trust; and

» individuals who import goods into Bela-
rus and are regarded as taxpayers under
Belarusian law.

VAT is charged on turnover generated on

the sale of goods (work, services), proprie-

tary rights and goods imported to the cus-
toms territory of Belarus.

VAT is charged at the following tax rates:

« the basic VAT rate is 20%;
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+ 0% VAT is charged on the export of
goods; works (or services) on tracking,
shipment, overloading and other sim-
ilar works (or services) related to the
sale of exported goods; exported trans-
portation services, including transit,
as well as exported works on the pro-
duction of goods made on commis-
sion; works (or services) on the repair
(modernization, retrofitting) of aircraft
and their engines, railway vehicle units
performed for foreign organizations or
individuals; domestic manufactured
goods sold to the owners of duty-free
shops; goods sold at the retail stores to
individuals not residing in the member
states of the Eurasian Economic Union
if those goods are exported from Bela-
rus within three months of purchase;
bunker fuel for international transpor-
tation airplanes sold to foreign airlines;
services (including air navigation ser-
vices) connected with the maintenance
of international transportation air-
planes provided at airports and in the
airspace of Belarus; works and services
of authorized service centers on repair
and maintenance of vehicles registered
in foreign states for foreign companies
and foreign citizens; works (or services)
rendered by the State Association “Be-
larusian Railways” for foreign railway
companies (namely, lease of railway
wagons, adjustment of railway wagons
for another type of tracks, services of
locomotive and locomotive crews);

+ 10% VAT rate applies to plant cultiva-
tion products (excluding flowers and
decorative plants), wild plant products,
cattle breeding (excluding animals
used in the production of fur), fishery
and apicultural products; import and
(or) sale in the customs territory of Be-
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larus of food and goods for children
within the list of products established
by the President;

« 25% VAT rate applies to telecommuni-
cation services.

The fiscal period for VAT is one calendar
year. The reporting period for VAT may be
either one quarter or one month at the dis-
cretion of the taxpayer. However, for tele-
communication companies the reporting
period for VAT is one month. The reporting
period is one quarter for transportation ser-
vices performed by the public association
“Belarusian Rail Road”.

Real Estate Tax

As a general rule, real estate tax is levied on
real estate objects as well as constructions
in progress and incomplete constructions
owned or possessed by a company or in-
dividuals. The real estate tax base is deter-
mined based on the residual costs of build-
ings owned or possessed by taxpayers.

The annual tax rate for legal entities is es-
tablished at the rate of 1% and for individu-
als — at rate 0.1% or 0.2% depending on the
type of real estate owned by them. Thus,
if the market price of the real estate object
(valued consistent with the state real estate
register database - which is usually much
lower than the actual market price) owned
by a company is EUR 1,000,000, then the
annual tax for a legal entity would be EUR
10,000. The local municipal administration
has the right to increase the tax rate to two
and a half times. Therefore, the total tax rate
for owning real estate could be as much as
2.5% p.a.

At the same time, organizations financed
from the budget of Belarus are exempt from
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real estate tax unless they lease the relevant
buildings.

The fiscal period for real estate tax is one
calendar year.

Offshore Duty

Belarusian residents are subject to offshore
duty with respect to the following transac-
tions:

« the transfer of funds to (i) a non-resi-
dent of Belarus registered in an offshore
zone; (ii) another entity in respect of
the obligations to a non-resident regis-
tered in an offshore zone, or (iii) a bank
account opened in an offshore zone;

» non-cash settlement with a non-resi-
dent registered in an offshore zone; and

« the transfer of property rights and/
or obligations due to the replace-
ment of parties in commitments
where one party is resident in Be-
larus and another - non-resident
registered in an offshore zone.

The offshore duty rate is 15% of the trans-
ferred amount. As a general rule, subject to
a few exemptions, it must be paid by a Bela-
rusian resident before the transfer of funds
to a non-resident. The list of offshore zones
is determined by the President of Belarus.

The fiscal period for offshore duty is one
month.

Withholding Tax

Income of foreign companies not engaged
in a commercial activity in Belarus through
a permanent representative office is subject
to taxation at the following rates:

« 15% - royalties and other types of in-
come as provided for in the Tax Code
except for those mentioned below (e.g.
income derived from training and con-
sulting services, data processing, etc.);

« 12% - dividends, income derived from
the sale of shares (units) in Belarusian
companies;

« 10% - interest derived from debt com-
mitments (obligations) of any type ex-
cept for those mentioned under the 0%
rate set out below;

« 6% — freight, chartering fees (including
demurrages and other payments aris-
ing in transit) for cross-border trans-
portation;

« 0% - interest derived from loans to
the Republic of Belarus, Belarusian
government, Belarusian companies
secured by the guarantee of the Bela-
rusian government; interest derived
from bonds issued by the Republic of
Belarus, the National Bank of the Re-
public of Belarus, and Belarusian lo-
cal authorities; representation of the
Republic of Belarus in international
arbitration and litigation proceed-
ings; some other types of income.

The withholding tax is calculated and with-
held by companies or individual entrepre-
neurs that accrue and pay out the income
to foreign legal entities, based on the full
amount of such income. In case of non-cash
income, the tax is calculated on the basis of
its cash equivalent.

The fiscal period for withholding tax is one
quarter.
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Investment

Benefits

Belarusian law envisages several special
regimes for investors (both national and
foreign). These regimes provide for ben-
efits in different areas, for example, de-
creased tax rates, simplified procedures
for employment of foreigners, customs
preferences, etc.

CHINA-BELARUS INDUSTRIAL PARK
~GREAT STONE"

China-Belarus Industrial Park ,Great
Stone” (,,Industrial Park®) is an economic
zone located near the City of Minsk with
a special legal regime for investors of any
origin (not only from Belarus or China)
that will be in force until 15 June 2062.
Belarusian companies incorporated by in-
vestors may enjoy the following benefits:

« profit tax with respect to profits arising
in the course of sale of goods (works,
services) of own production:

« isnot paid for first 10 years upon com-
pany’s registration;

- the tax rate is reduced by 50% from
expiration of first 10 year-term upon
company’s registration.

land tax with respect to land plots locat-

ed in the Industrial Park is not paid until

the relevant legal regime expires;

real estate tax with respect to immova-

ble property (including the land plots)

located in the Industrial Park is not paid
until the relevant legal regime expires;
full VAT refund with respect to goods,
work, services, property rights used for
construction in the Industrial Park;

exemption from VAT and customs du-
ties with respect to goods imported for

realization of an investment project;

withholding tax and profit tax with re-

spect to dividends paid by a company

is paid under the 0% tax rate within 5

years upon the date of first profits dec-

laration;

withholding tax with respect to royal-

ties paid by a company to foreign com-

panies is paid under the 5% tax rate un-

til 1 January 2027;

personal income tax is paid by employ-

ees under the 9% tax rate until 1 January

2027;

personal income tax for non-labour in-

come of Belarusian employees not ex-

ceeding 500 base units annually (ca.

EUR 5,000) - 0%;

social security payments are paid by a

company for its employees at the lower

rates:

- forincome of foreign employees — 0%;

« for part of income of Belarusian em-
ployees exceeding average monthly
salary (i.e. EUR 380) — 0%.

no additional taxes in case of adoption

of new laws;

land plot can be received without hold-

ing an auction;

contractors for construction of build-

ings in the Industrial Park may be cho-

sen by a company without holding ten-

ders;

other benefits.

In order to enjoy the above-mentioned

benefits a Belarusian company incorpo-
rated by an investor must satisfy the fol-
lowing requirements:

» a company conducts scientific research
and/or experimental-design activity

INVESTMENT BENEFITS
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and the amount of investments exceeds
USD 500,000;

- a company conducts activities in the
areas of electronics, pharmaceutics,
fine chemistry, biotechnology, machin-
ery construction, development of new
materials activity and the amount of
investments exceeds USD 5,000,000.

FREE ECONOMIC ZONES

There are six FEZ in Belarus located in
Minsk and all regional centers (Brest,
Gomel, Grodno, Mogilev, Vitebsk). Bela-
rusian companies registered as FEZ resi-
dents enjoy certain benefits, namely:

- exemption from profit tax with respect
to profits arising in the course of sale of
goods (works, services) of own produc-
tion;

- exemption from real estate tax with re-
spect to immovable property (except for
land plots) located in FEZ for the first 3
years upon obtaining status of FEZ res-
ident;

« exemption from land tax with respect to
land plots allocated in FEZ:

» for construction of buildings through-
out the period of construction but no
longer than 5 years;

» regardless of their predestination
during the periods when the FEZ res-
ident has a turnover from the sale of
goods (works, services) of its own pro-
duction;

« a company may import goods under
customs procedure of free customs zone
that provides for possibility not paying
customs duties and VAT with respect to
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imported goods if they are used within
FEZ territory;

« exemption from VAT with respect to
goods manufactured from foreign ma-
terials placed under customs procedure
of free customs zone and then sold in
Belarus under customs procedure of in-
ternal consumption;

« other benefits.

As a general rule, in order to enjoy these
benefits a Belarusian company incorpo-
rated by an investor must implement in
FEZ an investment project amounting to
at least EUR 1,000,000. This threshold
may be decreased to at least EUR 500,000
if the contemplated investment is made
within 3 years.

HIGH-TECHNOLOGY PARK

Any Belarusian company (including those
with foreign investments) may enjoy the
status of a resident of the High-Tech-
nology Park (,HTP®) irrespectively of its
current actual location in Belarus. The
resident of HTP enjoys the following privi-
leges until 1 January 2049:

- exemption from corporate profit tax
with respect to profits arising in case of
sale of goods (works, services);

« exemption from VAT with respect to the
sale of goods (works, services);

« exemption from VAT in case of the im-
port of equipment required for the res-
ident’s activity (servers, PC’s, laptops,
etc.);

« exemption from real estate tax with re-
spect to buildings located within the

territory of HTP;

exemption from land tax with respect
to land plots located within the territo-
ry of HTP for construction of buildings
throughout the period of construction
but no longer than 3 years;

the rate of withholding tax with respect
to dividends is 5%;

the rate of withholding tax with respect
to the sale of shares in residents of HTP
(if shares were held for more than 365
days), royalties, interests, and a number
of other taxable objects is 0%;

the rate of personal income tax to be
paid by HTP resident’s employees is 9%;
social security payments to be paid
by a HTP resident for its employees at
the lower rates - for part of the income
of employees exceeding the average
monthly salary (i.e. EUR 380) - 0%;
shareholders and managers of a resident
of the HTP are not subject to vicarious
liability in the case of a HTP resident’s
insolvency unless such insolvency was
caused by criminal actions (i.e. full ,,cor-
porate veil®);

residents of HTP may freely open bank
accounts in foreign banks and conduct
other transactions with foreign curren-
cy without obtaining prior approval
from the National Bank of the Republic
of Belarus;

residents of HTP shall not be inspected
by controlling authorities without prior
approval of such inspection granted by
the Administration of HTP;

residents of HTP may freely enter into
transactions with foreign counterparts
without processing bilateral primary
accounting documents;

shareholders’ agreements with respect
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to a resident of the HTP may be gov-
erned by a foreign law and disputes
related to such agreements may be re-
solved by foreign courts or arbitral bod-
ies (compared to the general rule under
which disputes related to sharehold-
ers agreements fall within the exclu-
sive jurisdiction of the Belarusian state
courts);

» residents of the HTP may freely en-
ter into the following contracts previ-
ously unknown under Belarusian cor-
porate law: convertible loans, option
agreements, indemnification agree-
ments, non-compete and non-solicita-
tion agreements with employees. They
may also issue irrevocable powers of
attorney and enter into transactions by
means of blockchain smart-contracts;

» foreign employees and shareholders of
the residents of the HTP may freely en-
ter and stay in Belarus for 180 days per
year without a visa;

« transactions with shares in an HTP resi-
dent are not subject to merger control
in Belarus.

In order to enjoy these benefits a compa-
ny must be registered as a resident of the
HTP. However, only companies satisfying
the following conditions may be regis-
tered:

« conduct certain types of activity: soft-
ware development, data processing,
scientific research, data protection,
IT consulting, etc.;

« to pay to the Administration of the
HTP on a quarterly basis 1% of its
gross revenue.

INVESTMENT BENEFITS
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CRYPTOCURRENCIES

The Decree of the President of the Repub-
lic of Belarus ,,On The Development of The
Digital Economy*“ (,Digital Decree”) was
adopted on 21 December 2017 and entered
into force on 28 March 2018. The Digital
Decree introduced regulations for crypto-
currencies in Belarus.

Now any company may lawfully own to-
kens as well as create, transfer, and offer
them for sale to the public in Belarus and
abroad via a resident of the HTP.

Moreover, tokens may also be owned and
transferred by individuals; however, indi-
viduals may not offer them for sale to the
public. All these provisions in fact legalize
ICOs and other similar ways of fundrais-
ing by residents of the HTP both in Bela-
rus and abroad.

Besides, the Digital Decree has introduced
a number of tax benefits regarding trans-
actions with tokens, namely:

- any sale of tokens by any company is ex-
empt from VAT;

« profits deriving from exchange of to-
kens into other tokens are exempt from
corporate profit tax;

- any transactions in tokens (including
their creation, mining, public offering,
selling and buying) by residents of HTP
are also exempt from corporate profit
tax;

« the mining, selling and buying tokens
by individuals is exempt from personal
income tax.
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SMALL TOWNS AND RURAL AREAS

Belarusian government is interested in
improvement of the standard of living not
only in big cities but also in small towns
and rural areas. Thus, there have been
introduced certain benefits to attract
business to such areas. In particular, the
following benefits have been granted for
companies located in small towns and
rural areas (except for banks, insurance
companies, security brokers, residents of
Industrial Park, residents of HTP) as well
as for branches of other companies locat-
ed there within 7 years upon their registra-
tion:

« exemption from profit tax with respect
to profits arising in case of sale of goods
(works, services) of own production;

- exemption from real estate tax with
respect to buildings located in small
towns and rural areas;

« other benefits.

INVESTMENT AGREEMENTS

An investor (both Belarusian and foreign)
may enter into an investment agreement
with the Republic of Belarus in order to
obtain certain guarantees and benefits. As
a rule, investment agreement is conclud-
ed by a relevant governmental body and
investor and provides for the following in-
centives:

« possibility for construction of objects
envisaged by the investment project si-
multaneously with preparation, project
appraisal, and approval of design docu-

mentation;

« allocation of a land plot for construction
of objects envisaged by the investment
project without holding an auction;

« exemption from land tax (if the land
plot was granted in ownership or in per-
manent or temporary usage) or from
payment of rental fee (if the land plot
was leased from the state) for the whole
period of construction of objects envis-
aged by the investment project;

» construction of objects envisaged by the
investment project without payment of
compensation for removal of flora on
the land plot and without payment of
compensation for allocation of agricul-
tural land (if such land is acquired);

» contractors for construction of objects
envisaged by the investment project
may be chosen by an investor without
holding tenders;

« exemption from VAT and customs du-
ties in case of import of equipment re-
quired for realization of investment pro-
ject;

« full VAT refund with respect to
goods, work, services, property rights
used for constructing of objects en-
visaged by the investment project.

An investment agreement may provide
for other benefits, even those that are
not directly envisaged by Belarusian law,
as well as certain obligations of the Re-
public of Belarus (for example, obliga-
tion to ensure the supply of raw mate-
rials). In this case, it shall be concluded
upon resolution of the Government of
the Republic of Belarus based on approv-
al granted by the President of the country.
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CONCESSION AGREEMENTS

As a rule, certain types of property can be
owned exclusively by the state, i.e. water
objects (rivers, lakes, etc.), forests, sub-
soil assets, public roads, etc. However, the
Republic of Belarus may transfer them to
an investor for compensation or free of
charge based on a concession agreement
with the Republic of Belarus.

In order to enter into a concession agree-
ment, as a rule, an investor must take part
and win a tender or an auction held by
a relevant governmental authority. The
concession agreement may provide for
all benefits stipulated in a regular invest-
ment agreement (as described above) and
is concluded up to 99 years. A concession
agreement should also provide for the
rules on distribution of goods produced
by an investor. The following options are
available:

« all goods produced by an investor shall
belong to an investor (full concession
agreement);

» goods produced by an investor shall be
divided between an investor and the
state (concession agreement on sharing
goods);

« all goods produced by an investor shall
be transferred to the state, an inves-
tor receives the remuneration for such
goods (concession agreement on ren-
dering services or performance of work).

INVESTMENT BENEFITS



Employment
Regulation

The Labour Code of the Republic of Belarus and subordinate legislation principally gov-
ern labour relations in Belarus. Trade unions and the state labour inspectorate perform
controlling functions with respect to employers’ compliance with labour legislation and
collective and individual employment agreements.

COLLECTIVE BARGAINING AGREEMENTS

A collective bargaining agreement is concluded between employees and their employer.
It governs labour, social, and economic relationships between an employer and their
employees within a single company. The parties are free to define the conditions of the
collective agreement; however, it may not contain conditions that are less advantageous
to employees than those set forth in the Labour Code. The Labour Code provides for
the mandatory registration of collective agreements with the local executive committee.

WORKING HOURS

As a general rule, the length of the working week should not exceed 40 hours and the
working day 8 hours. In certain situations, the law provides for shorter working hours,
e.g. shift work, night work, etc. Overtime may be performed at the request of the employ-
er; however, no more than 10 hours per week and 180 hours per year is permitted. In case
of overtime, the working day should not exceed 12 hours. Overtime is compensated by
time off in lieu or by the payment of the extra hours worked at higher rates.

WAGES

Consistent with official statistics, the average monthly wage in Belarus was equivalent
to EUR 380 as of February 2019. Personal income is levied at a rate of 13%. Payroll costs
(e.g. social security payments) incurred by a company may be up to 34% of the compa-
ny’s wage fund. In addition, an employee also pays 1% of his/her salary as social security
contribution.

PROBATION PERIOD

An employer may stipulate that a probation period is necessary in a labour agreement
in order to test the skills and abilities of a potential employee or to determine whether
the employee is a good fit in the position he or she occupies. Some categories of em-
ployee are not subject to a probation period, e.g. employees under 18 years old, disabled
persons and graduates whose employment commenced within two years of the date of
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their graduation. A probation period may
not exceed three months.

LABOUR BOOKS AND EMPLOYMENT
CONTRACTS

A labour book of a standard type is the
main document intended for record-
ing the labour activities and seniority of
an employee. An employer keeps labour
books for all employees who have worked
in a company for more than five days in
total if the company is the primary work-
place of such an employee.

The labour book contains all relevant in-
formation about the working activities of a
particular employee such as his/her work
duties, transfer to different positions, dis-
missal and employee’s rewards.

Labour relationships between an employ-
er and an individual employee are based
on employment contracts. As a rule, an
employment contract must be in writing
and must stipulate the rights and obli-
gations of the parties. As a material con-
dition, an employment contract must in-
clude information about the employee
and the employer, the place of work (struc-
ture of the company), the position, qualifi-
cations, profession and rights and obliga-
tions of the employee and the employer,
information on working hours and salary.

Employment contracts may be concluded
for:

- an indefinite term;
« adefinite term (from one to five years).
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If an employee continues to work, despite
the expiration of an employment contract
concluded for a fixed term and neither
party requests termination of the employ-
ment contract, the employment contract
will be deemed to have been concluded
for an indefinite term. The drawback of an
employment contract concluded for an in-
definite term from an employer’s perspec-
tive is that termination of such a contract
is difficult as the employer must have a
valid reason for terminating the contract.
On the other hand, it is relatively easy for
an employee to terminate an employment
contract with an indefinite term by giving
30 days’ notice in writing.

TERMINATION OF AN EMPLOYMENT
CONTRACT

The main grounds for terminating an em-
ployment contract under the Labour Code
are, inter alia, as follows:

« anagreement of the parties to terminate
an employment contract;

« the expiration of the term of an employ-
ment contract;

« the termination of an employment con-
tract by an employee;

« the termination of an employment con-
tract by an employer;

- the refusal of an employee to continue
employment because of a change in the
company’s ownership or due to restruc-
turing of the company;

- the refusal of an employee to continue
employment because of a change in the
material conditions of the employment
contract; and

« the refusal of an employee to transfer to
a position different from that stipulated
in his/her employment contract or be-
cause of the relocation of the employer.

An employee has the right to terminate a
contract concluded for an indefinite term
by giving one month’s prior written notice
(30 days). An employment contract can be
terminated before expiration of the notice
period upon the mutual consent of the
parties. Termination of an employment
contract with a definite term by an em-
ployee is possible if:

« the employee becomes disabled;

- the employer materially violates
labour legislation, the conditions
of the collective bargaining agree-
ment or the employment contract.

Aside from termination of employment
contracts with definite terms due to expi-
ration of the term, an employer may ter-
minate every employment contract, inter
alia, in the following cases:

« theliquidation of the company;

» areduction of the number of employees
for business reasons;

» the repeated non-fulfillment of work
functions by an employee without good
cause if the employee has already previ-
ously been subject to disciplinary meas-
ures;

» the consumption of alcohol at the work-
place and/or during working hours;

« the non-conclusion of a non-disclosure
agreement by an employee who has ac-
cess to the employer’s commercial se-
crets, disclosure of commercial secrets;
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and

» aviolation of labour protection require-
ments by an employee which resulted
in significant damage to the company.

As a rule, an employee is entitled to sev-
erance pay if an employer terminates his/
her employment contract. The amount
of severance pay due depends on the le-
gal grounds for termination and usually
amounts to between two weeks’ to three
months’ salary.

EMPLOYMENT OF FOREIGNERS

The employment of foreign nationals is,
as a rule, subject to the issuance of a work
permit by the Department of Citizenship
and Migration.

The following persons do not require a
work permit to be employed in Belarus:

« permanent residents of Belarus;

» refugees (including those applying for
refugee status);

» persons working in diplomatic and con-
sular institutions, representative offices
of international organizations;

» heads of representative offices of for-
eign companies;

» priests performing religious activities in
religious organizations officially regis-
tered in Belarus;

- interns;

« employees of foreign media organiza-
tions accredited in the Republic of Be-
larus;

« employees of HTP residents;

» persons invited for a period not exceed-
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ing 90 days to lecture and/or perform
other educational work in institutions
providing higher education, training
and retraining;

« persons obliged to compensate govern-
mental expenses on support and bring-
ing up of their children;

« persons graduated from Belarusian uni-
versities and hired to take the positions
in accordance with education received;

« persons in other cases which fall un-
der international treaties of the Repub-
lic of Belarus (e.g. Russian citizens).

As ageneral rule, foreigners arriving in Be-
larus must register with the Department
of Citizenship and Migration within five
days.

Price
Regulation
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PRICE REGULATION

Pricing in Belarus is predominantly gov-
erned by the Law of the Republic of Belarus
,On Pricing” (1999) (,Pricing Law®), Edict
No. 72 of the President dated 25 February
2011 ,,On some issues for regulating prices
(tariffs) in the Republic of Belarus® (,,Pricing
Edict“) and secondary legislation.

The Pricing Law and Pricing Edict estab-
lish free prices (tariffs) for goods (works and
services) in Belarus; however, they provide
some exceptions to this. State regulation of
prices (tariffs) applies to:

the goods (works and services) of com-
panies occupying a dominant position
on the commodity markets which are in-
cluded in the State Register of Dominant
Undertakings which is compiled by the
Antimonopoly Authority;

various socially significant goods (works
and services), such as public utilities, real-
tor services, certain paid medical services,
natural and liquefied gas, electrical and
heat energy, spirits and some other goods
and services, the comprehensive list of
which is specified in the Pricing Edict.

The direct regulation of prices (tariffs) is
carried out by the state by means of:

fixed prices (tariffs);

limits on prices (tariffs);

limits on raising (discounts) sale prices;
limits on rates of profitability;

the procedure for determining and apply-
ing prices (tariffs);

prices (tariffs) indexation; and

the requirement to declare prices (tariffs).

A legal entity has the right to establish the

price (tariff) for goods (work and services)
independently or in coordination with the
buyer if state regulation on pricing does not
apply to the goods in question.

Intellectual
Property
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INTELLECTUAL PROPERTY

Currently regulation of intellectual property
rights in Belarus is predominantly governed
by the Civil Code, the Law on Copyright and
Related Rights, the Law on Trademarks and
Service Marks and the Law on Industrial
Patents, Utility Models and Designs.

The Civil Code provides for several different
forms of intellectual property. These are di-
vided into two groups:

« Copyright and Related Rights;
» Industrial Property Rights.

COPYRIGHT AND RELATED RIGHTS

Belarusian copyright legislation provides
legal protection for authorship rights and
an author’s pecuniary rights with respect to
scientific, literary and artistic works (copy-
right subject matters) as well as legal protec-
tion for the rights of performers, record pro-
ducers and broadcasting/cable providers
with respect to performances, recordings
and transmissions (related rights subject
matters). No copyright notice is required to
establish copyright in Belarus. A person in-
dicated as the author on the original or on a
copy of the work is deemed to be its author
in the absence of proof to the contrary (cop-
yright holder presumption).

The related rights arise by virtue of the per-
formance of a work, production of a pho-
nogram (videogram), broadcasting and ca-
ble transmission. For announcement of its
related rights, the right holder might use a
related right notice consisting of three ele-
ments: the circled Roman letter P, the name
of the person/entity holding related rights

with respect to these phonograms (video-
grams) and the year of the first publication
of a phonogram (videogram). Belarusian
legislation vests an author as well as per-
formers, record producers and broadcast-
ing/cable providers with pecuniary and
non-pecuniary rights which should be ob-
served in connection with any use of a pro-
tected work. The non-pecuniary rights (i.e.
right of authorship, rights to be mentioned
as an author) belong to the author of a work
and may not be assigned or transferred to
other persons. Pecuniary rights (i.e. com-
mercial rights to use the object of intellectu-
al property) can be assigned or transferred
in full or in part on the basis of a relevant
assignment/license agreement.

Authorship rights, the right to name attri-
bution and the right to protection of an au-
thor’s reputation are protected in perpetu-
ity. Pecuniary rights are generally effective
for the entire lifetime of an author and for
50 years after his/her death.

INDUSTRIAL PROPERTY RIGHTS

Industrial property rights refer to the le-
gal relations, arising in connection with (i)
the creation and use of inventions, useful
models, industrial designs and selection
achievements, (ii) the protection of manu-
facturing secrets (know-how), and (iii) the
means of individualization of business par-
ticipants, goods, works and services (firms’
names and trademarks).

Inventions, Useful Models, Industrial
Standards

A patent must be obtained to secure legal
protection for inventions, useful models
and industrial designs. Legal protection

may be granted for an invention, technical
decision or artistic design solution provid-
ed that:

« itisrelated to the product or the method;
- itisnew;

« it has the required level of invention;

« itisindustrially applicable;

« itisoriginal.

A patent is valid for the following periods of
time:

- for an invention - twenty years;
« for a useful model - five years;
« for an industrial design - ten years.

Right to Protection of Manufacturing

Secrets (Know-How) from lllegal Use

The right to protection of manufacturing
secrets (know-how) arises by virtue of es-
tablishing a security regime with respect to
such secrets by their owner (including de-
termination of the composition of informa-
tion, which is to be treated as a commercial
secret and introduction of specific meas-
ures targeted at protection of such informa-
tion). Apart from that, no other formalities
(e.g. registration with authorities, obtaining
certificates, etc.) need to be satisfied to pro-
tect the manufacturing secrets (know-how).

A person lawfully possessing manufactur-
ing secrets (know-how) is entitled to request
a person illegally using them to cease such
actions immediately and use other pro-
tective measures provided by law. A per-
son who possesses manufacturing secrets
(know-how) may transfer all or a part of the
data, constituting their contents, to another
person under a contract.

Means of Individualization of Business
Participants, Goods, Works or Services
The most practically applicable means of
individualization include:

« Firm Name. A firm name is subject to reg-
istration in the Unified State Register of
Legal Entities and Individual Entrepre-
neurs. The legal entity that registered the
firm name possesses the exclusive right to
use such firm name in the entire territo-
ry of the Republic of Belarus. The right to
use the firm name terminates simultane-
ously upon liquidation of the legal entity
or upon a change of its name.

« Trademarks. Legal protection is afford-
ed to a trademark in the territory of the
Republic of Belarus upon its registration
with the competent patent body, which is
the National Center of Intellectual Prop-
erty, or by virtue of international treaties
to which the Republic of Belarus is party.

« Geographical Indication. Geographical
indications of goods is an indication reg-
istered with the State Register of Indica-
tions of Places of Origin of Goods con-
firming that the goods are originating
from certain region and their quality is
strongly dependent on the place of their
origin (i.e. Champaign, Cognacs, etc.).

INTELLECTUAL PROPERTY
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